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§ 9037.2 Equitable distribution of 
funds. 

In making such transfers to can-
didates of the same political party, the 
Secretary will seek to achieve an equi-
table distribution of funds available in 
the matching payment account, and 
the Secretary will take into account, 
in seeking to achieve an equitable dis-
tribution of funds available in the 
matching payment account, the se-
quence in which such certifications are 
received. See 26 CFR 702.9037–2(c) re-
garding partial payments to candidates 
in the case of a shortfall in the match-
ing payment account. 

[56 FR 34134, July 25, 1991] 

§ 9037.3 Deposits of Presidential pri-
mary matching funds. 

Upon receipt of any matching funds, 
the candidate shall deposit the full 
amount received into a checking ac-
count maintained by the candidate’s 
principal campaign committee in the 
depository designated by the can-
didate. The account(s) shall be main-
tained at a State bank, federally char-
tered depository institution or other 
depository institution, the deposits of 
which are insured by the Federal De-
posit Insurance Corporation. 

[56 FR 35944, July 29, 1991] 

§ 9037.4 Alphabetized schedules. 
If the authorized committee(s) of a 

candidate file a schedule of itemized 
receipts, disbursements, or debts and 
obligations pursuant to 11 CFR 104.3 
that was generated directly or indi-
rectly from computerized files or 
records, the schedule shall list in al-
phabetical order the sources of the re-
ceipts, the payees or the creditors, as 
appropriate. In the case of individuals, 
such schedule shall list all contribu-
tors, payees, and creditors in alphabet-
ical order by surname. 

[60 FR 31885, June 16, 1995] 

PART 9038—EXAMINATIONS AND 
AUDITS 

Sec. 
9038.1 Audit. 
9038.2 Repayments. 
9038.3 Liquidation of obligations; repay-

ment. 

9038.4 Extensions of time. 
9038.5 Petitions for rehearing; stays of re-

payment determinations. 
9038.6 Stale-dated committee checks. 
9038.7 Administrative record. 

AUTHORITY: 26 U.S.C. 9038 and 9039(b). 

SOURCE: 56 FR 35945, July 29, 1991, unless 
otherwise noted. 

§ 9038.1 Audit. 

(a) General. (1) The Commission will 
conduct an audit of the qualified cam-
paign expenses of every candidate and 
his or her authorized committee(s) who 
received Presidential primary match-
ing funds. The audit may be conducted 
at any time after the date of the can-
didate’s ineligibility. 

(2) In addition, the Commission may 
conduct other examinations and audits 
from time to time as it deems nec-
essary to carry out the provisions of 
this subchapter. 

(3) Information obtained pursuant to 
any audit and examination conducted 
under 11 CFR 9038.1(a) (1) and (2) may 
be used by the Commission as the 
basis, or partial basis, for its repay-
ment determinations under 11 CFR 
9038.2. 

(b) Conduct of fieldwork. (1) If the can-
didate or the candidate’s authorized 
committee does not maintain or use 
any computerized information con-
taining the data listed in 11 CFR 
9033.12, the Commission will give the 
candidate’s authorized committee at 
least two weeks’ notice of the Commis-
sion’s intention to commence 
fieldwork on the audit and examina-
tion. The fieldwork shall be conducted 
at a site provided by the committee. If 
the candidate or the candidate’s au-
thorized committee maintains or uses 
computerized information containing 
any of the data listed in 11 CFR 9033.12, 
the Commission generally will request 
such information prior to commence-
ment of audit fieldwork. Such request 
will be made in writing. The com-
mittee shall produce the computerized 
information no later than 15 calendar 
days after service of such request. 
Upon receipt of the computerized infor-
mation requested and compliance with 
the technical specifications of 11 CFR 
9033.12(b), the Commission will give the 
candidate’s authorized committee at 
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least two weeks’ notice of the Commis-
sion’s intention to commence 
fieldwork on the audit and examina-
tion. The fieldwork shall be conducted 
at a site provided by the committee. 
During or after audit fieldwork, the 
Commission may request additional or 
updated computerized information 
which expands the coverage dates of 
computerized information previously 
provided, and which may be used for 
purposes including, but not limited to, 
updating a statement of net out-
standing campaign obligations, or up-
dating the amount chargeable to a 
state expenditure limit. During or after 
audit fieldwork, the Commission may 
also request additional computerized 
information which was created by or 
becomes available to the committee 
and that is of assistance in the Com-
mission’s audit. The committee shall 
produce the additional or updated com-
puterized information no later than 15 
calendar days after service of the Com-
mission’s request. 

(i) Office space and records. On the 
date scheduled for the commencement 
of fieldwork, the candidate or his or 
her authorized committee(s) shall pro-
vide Commission staff with office space 
and committee records in accordance 
with the candidate and committee 
agreement under 11 CFR 9033.1(b)(6). 

(ii) Availability of committee personnel. 
On the date scheduled for the com-
mencement of fieldwork, the candidate 
or his or her authorized committee(s) 
shall have committee personnel 
present at the site of the fieldwork. 
Such personnel shall be familiar with 
the committee’s records and operation 
and shall be available to Commission 
staff to answer questions and to aid in 
locating records. 

(iii) Failure to provide staff, records or 
office space. If the candidate or his or 
her authorized committee(s) fail to 
provide adequate office space, per-
sonnel or committee records, the Com-
mission may seek judicial intervention 
under 2 U.S.C. 437d or 26 U.S.C. 9040(c) 
to enforce the candidate and com-
mittee agreement made under 11 CFR 
9033.1(b). Before seeking judicial inter-
vention, the Commission will notify 
the candidate of his or her failure to 
comply with the agreement and will 
recommend corrective action to bring 

the candidate into compliance. Upon 
receipt of the Commission’s notifica-
tion, the candidate will have 10 cal-
endar days in which to take the correc-
tive action indicated or to otherwise 
demonstrate to the Commission in 
writing that he or she is complying 
with the candidate and committee 
agreement. 

(iv) If, in the course of the audit 
process, a dispute arises over the docu-
mentation sought or other require-
ments of the candidate agreement, the 
candidate may seek review by the 
Commission of the issues raised. To 
seek review, the candidate shall submit 
a written statement, within 10 calendar 
days after the disputed Commission 
staff request is made, describing the 
dispute and indicating the candidate’s 
proposed alternative(s). 

(v) If the candidate or his or her au-
thorized committee fails to produce 
particular records, materials, evidence 
or other information requested by the 
Commission, the Commission may 
issue an order pursuant to 2 U.S.C. 
437d(a)(1) or a subpoena or subpoena 
duces tecum pursuant to 2 U.S.C. 
437(d)(a)(3). The procedures set forth in 
11 CFR 111.11 through 111.15, as appro-
priate, shall apply to the production of 
such records, materials, evidence or 
other information as specified in the 
order, subpoena or subpoena duces 
tecum. 

(2) Fieldwork will include the fol-
lowing steps designed to keep the can-
didate and committee informed as to 
the progress of the audit and to expe-
dite the process: 

(i) Entrance conference. At the outset 
of the fieldwork, Commission staff will 
hold an entrance conference, at which 
the candidate’s representatives will be 
advised of the purpose of the audit and 
the general procedures to be followed. 
Future requirements of the candidate 
and his or her authorized committee, 
such as possible repayments to the 
United States Treasury, will also be 
discussed. Committee representatives 
shall provide information and records 
necessary to conduct the audit, and 
Commission staff will be available to 
answer committee questions. 
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(ii) Review of records. During the 
fieldwork, Commission staff will re-
view committee records and may con-
duct interviews of committee per-
sonnel. Commission staff will be avail-
able to explain aspects of the audit and 
examination as it progresses. Addi-
tional meetings between Commission 
staff and committee personnel may be 
held from time to time during the 
fieldwork to discuss possible audit 
findings and to resolve issues arising 
during the course of the audit. 

(iii) Exit conference. At the conclusion 
of the fieldwork, Commission staff will 
hold an exit conference to discuss with 
committee representatives the staff’s 
preliminary findings and recommenda-
tions that the staff anticipates it will 
present to the Commission for ap-
proval. Commission staff will advise 
committee representatives at this con-
ference of the committee’s opportunity 
to respond to these preliminary find-
ings; the projected timetables regard-
ing the issuance of the Preliminary 
Audit Report, the Audit Report, and 
any repayment determination; the 
committee’s opportunity for an admin-
istrative review of any repayment de-
termination; and the procedures in-
volved in Commission repayment de-
terminations under 11 CFR 9038.2. 

(3) Commission staff may conduct ad-
ditional fieldwork after the completion 
of the fieldwork conducted pursuant to 
11 CFR 9038.1(b) (1) and (2). Factors 
that may necessitate such follow-up 
fieldwork include, but are not limited 
to, the following: 

(i) Committee responses to audit 
findings; 

(ii) Financial activity of the com-
mittee subsequent to the fieldwork 
conducted pursuant to 11 CFR 
9038.1(b)(1); 

(iii) Committee responses to Commis-
sion repayment determinations made 
under 11 CFR 9038.2. 

(4) The Commission will notify the 
candidate and his or her authorized 
committee if follow-up fieldwork is 
necessary. The provisions of 11 CFR 
9038.1(b) (1) and (2) shall apply to any 
additional fieldwork conducted. 

(c) Preliminary Audit Report: Issuance 
by Commission and committee response. 
(1) Commission staff will prepare a 
written Preliminary Audit Report, 

which will be provided to the com-
mittee after it is approved by an af-
firmative vote of four (4) members of 
the Commission. The Preliminary 
Audit Report may include— 

(i) An evaluation of procedures and 
systems employed by the candidate and 
committee to comply with applicable 
provisions of the Federal Election 
Campaign Act, the Presidential Elec-
tion Campaign Fund Act and Commis-
sion regulations; 

(ii) The accuracy of statements and 
reports filed with the Commission by 
the candidate and committee; and 

(iii) Preliminary calculations regard-
ing future repayments to the United 
States Treasury. 

(2) The candidate and his or her au-
thorized committee may submit in 
writing within 60 calendar days after 
receipt of the Preliminary Audit Re-
port, legal and factual materials dis-
puting or commenting on the proposed 
findings contained in the Preliminary 
Audit Report. In addition, the com-
mittee shall submit any additional 
documentation requested by the Com-
mission. Such materials may be sub-
mitted by counsel if the candidate so 
desires. 

(d) Approval and issuance of audit re-
port. (1) Before voting on whether to 
issue and approve an audit report, the 
Commission will consider any written 
legal and factual materials timely sub-
mitted by the candidate or his or her 
authorized committee in accordance 
with paragraph (c) of this section. The 
Commission-approved audit report may 
address issues other than those con-
tained in the Preliminary Audit Re-
port. In addition, this report will con-
tain a repayment determination made 
by the Commission pursuant to 11 CFR 
9038.2(c)(1). 

(2) The audit report may contain 
issues that warrant referral to the Of-
fice of General Counsel for possible en-
forcement proceedings under 2 U.S.C. 
437g and 11 CFR part 111. 

(3) Addenda to the audit report may 
be approved and issued by the Commis-
sion from time to time as cir-
cumstances warrant and as additional 
information becomes available. Such 
addenda may be based on follow-up 
fieldwork conducted under paragraph 

VerDate Nov<24>2008 14:31 Feb 24, 2010 Jkt 220034 PO 00000 Frm 00376 Fmt 8010 Sfmt 8010 Y:\SGML\220034.XXX 220034cp
ric

e-
se

w
el

l o
n 

D
S

K
H

W
C

L6
B

1P
R

O
D

 w
ith

 C
F

R



367 

Federal Election Commission § 9038.2 

(b)(3) of this section, and/or informa-
tion ascertained by the Commission in 
the normal course of carrying out its 
supervisory responsibilities. The proce-
dures set forth in paragraphs (c) and (d) 
(1) and (2) of this section will be fol-
lowed in preparing such addenda. The 
addenda will be placed on the public 
record as set forth in paragraph (e) of 
this section. Such addenda may also in-
clude additional repayment determina-
tion(s). 

(e) Public release of audit report. (1) 
The Commission will consider the 
audit report in an open session agenda 
document. The Commission will pro-
vide the candidate and the committee 
with copies of any agenda document to 
be considered in an open session 24 
hours prior to releasing the agenda 
document to the public. 

(2) Following Commission approval of 
the audit report, the report will be for-
warded to the committee and released 
to the public. The Commission will 
provide the candidate and committee 
with copies of the audit report ap-
proved by the Commission 24 hours be-
fore releasing the report to the public. 

(f)(1) Sampling. In conducting an 
audit of contributions pursuant to this 
section, the Commission may utilize 
generally accepted statistical sampling 
techniques to quantify, in whole or in 
part, the dollar value of related audit 
findings. A projection of the total 
amount of violations based on apparent 
violations identified in such a sample 
may become the basis, in whole or in 
part, of any audit finding. 

(2) A committee in responding to a 
sample-based finding concerning exces-
sive or prohibited contributions shall 
respond only to the specific sample 
items used to make the projection. If 
the committee demonstrates that any 
apparent errors found among the sam-
ple items were not errors, the Commis-
sion shall make a new projection based 
on the reduced number of errors in the 
sample. 

(3) Within 30 days of service of the 
Final Audit Report, the committee 
shall submit a check to the United 
States Treasury for the total amount 
of any excessive or prohibited contribu-
tions not refunded, reattributed or re-
designated in a timely manner in ac-
cordance with 11 CFR 103.3(b) (1), (2) or 

(3); or take any other action required 
by the Commission with respect to 
sample-based findings. 

[56 FR 35945, July 29, 1991; 56 FR 42380, Aug. 
27, 1991; 60 FR 31885, June 16, 1995; 64 FR 
61781, Nov. 15, 1999] 

§ 9038.2 Repayments. 

(a) General. (1) A candidate who has 
received payments from the matching 
payment account shall pay the United 
States Treasury any amounts which 
the Commission determines to be re-
payable under this section. In making 
repayment determinations under this 
section, the Commission may utilize 
information obtained from audits and 
examinations conducted pursuant to 11 
CFR 9038.1 and part 9039 or otherwise 
obtained by the Commission in car-
rying out its responsibilities under this 
subchapter. 

(2) The Commission will notify the 
candidate of any repayment determina-
tions made under this section as soon 
as possible, but not later than 3 years 
after the close of the matching pay-
ment period. The Commission’s 
issuance of the audit report to the can-
didate under 11 CFR 9038.1(d) will con-
stitute notification for purposes of this 
section. 

(3) Once the candidate receives notice 
of the Commission’s repayment deter-
mination under this section, the can-
didate should give preference to the re-
payment over all other outstanding ob-
ligations of his or her committee, ex-
cept for any federal taxes owned by the 
committee. 

(4) Repayments may be made only 
from the following sources: personal 
funds of the candidate (without regard 
to the limitations of 11 CFR 9035.2), 
contributions and federal funds in the 
committee’s account(s), and any addi-
tional funds raised subject to the limi-
tations and prohibitions of the Federal 
Election Campaign Act of 1971, as 
amended. 

(b) Bases for repayment—(1) Payments 
in excess of candidate’s entitlement. The 
Commission may determine that cer-
tain portions of the payments made to 
a candidate from the matching pay-
ment account were in excess of the ag-
gregate amount of payments to which 
such candidate was entitled. Examples 
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